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IN THE CIRCUIT COURT OF JEFFERSON COUNTY, ALABAMA 
 
WASHER & REFRIGERATION  ) 
SUPPLY CO., INC., and DAVID  ) 
L. SMITH, on behalf of   ) 
themselves and all others similarly  ) 
situated,     ) 
      ) 
 Plaintiffs,    ) 
      ) 
 v.     )       Case No.: CV-2010-903417.00 
      ) 
PRA GOVERNMENT   ) 
SERVICES, LLC, a Virginia  )       AMENDED AND RESTATED 
limited liability d/b/a “Revenue  ) CLASS ACTION COMPLAINT 
Discovery Systems” and/or “RDS”  ) 
and/or “Alatax;” C2C RESOURCES,  ) 
LLC, a Louisiana limited liability   ) 
company; and the CITY OF ARAB, ) 
CITY OF WARRIOR, BLOUNT   ) 
COUNTY, and LIMESTONE COUNTY )  
on behalf of themselves and all other ) 
taxing authorities that are similarly ) 
situated,     ) 
      ) 
 Defendants.    ) 
 
 
 Plaintiffs Washer & Refrigeration Supply Co., Inc. (“WRS”) and David L. Smith 

(“Smith”) on behalf of themselves and as the representatives of the Class, which is 

defined herein and is a class of Alabama individuals and business entities similarly 

situated to Plaintiffs, and pursuant to Rule 23 of the Alabama Rules of Civil Procedure, 

hereby amend1

                                                 
 1 Plaintiffs amend and restate their Complaint pursuant to the Court’s December 27, 2010 Order 
that determined taxing authorities should be added as defendants as sought by Defendant PRA Government 
Services, LLC d/b/a “RDS” or “Alatax” in its Motion to Dismiss. 

 and restate their Complaint as follows: 

ELECTRONICALLY FILED
1/31/2011 4:00 PM

CV-2010-903417.00
CIRCUIT COURT OF

JEFFERSON COUNTY, ALABAMA
ANNE-MARIE ADAMS, CLERK
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I.  INTRODUCTION 

1. Plaintiffs bring this action based on Defendants’ serial violations of the 

Alabama Taxpayers’ Bill of Rights (“TBOR”) and other laws that protect taxpayers from 

private auditing and collecting firms known as tax “bounty hunters.”2

2. Approximately 250 counties and municipalities located within Alabama 

outsource tax assessment, collection, administration, and appeals services to PRA 

Government Services, L.L.C., also known as or doing business as “Revenue Discovery 

Systems” or “RDS,” and doing business in Alabama as Alatax and/or Revenue Discovery 

Systems.  Hereinafter, Defendant PRA Government Services, L.L.C. and the assorted 

trade names it uses shall be referred to as “RDS.”  The contractual arrangements RDS has 

with counties and municipalities located in Alabama, as well as its own business 

practices, directly violate Alabama law and deprive Alabama taxpayers of their right to 

be treated fairly and impartially.   

  

3. Defendants City of Arab, City of Warrior, Blount County, and Limestone 

County are counties or municipalities who, as taxing authorities, have entered into 

standard form contractual arrangements with RDS that are illegal and void, and violate 

the Alabama Constitution and TBOR. 

4. Notably, RDS and other Defendants have violated the law and Plaintiffs’ 

due process rights in the following ways:  

• by exercising the power to tax in contravention of Article XI Section 212 

of the Alabama Constitution of 1901 (the “Alabama Constitution”); 

• by entering into illegal and void contractual arrangements;  

                                                 
 2 See 44 Ala. L. Rev. 321 (1992), Survey of 1992 Alabama Legislation, which refers to Section 40-
2A-6 of TBOR as the “bounty hunter provision.”   
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• by issuing invalid assessments of tax;  

• by conducting illegitimate Administrative Reviews (defined herein);  

• by denying taxpayers of their rights to Administrative Appeals (defined 

herein);  

• by misleading taxpayers into believing the only forum for an appeal of a 

final assessment is to circuit court;  

• by providing for the payment of fees that are contingent upon, or related 

to, the amount of taxes assessed or collected from taxpayers;  

• by conducting multi-jurisdictional audits of taxpayers books and records 

on a contingency basis with payment due to RDS only if taxes are actually 

assessed on behalf of a taxing authority; 

• by compensating RDS employees through incentive bonuses barred by 

TBOR;  

• by failing or refusing to obtain fidelity and faithful performance bonds for 

RDS examiners as required by TBOR;  

• by unlawfully converting taxpayer property through illegitimate 

assessments and collections;  

• by unlawfully seizing, taking and impairing a taxpayer’s property, and 

slandering the title to such property, through liens and subsequent levy 

without authority;  

• by applying a nonexistent and unduly burdensome standard of review to 

taxpayers during Administrative Reviews; and  

• by committing other wrongful acts.   
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5. Plaintiffs offer to do equity and ask that the Court take jurisdiction over 

this matter, and (A) determine and declare that the acts and omissions challenged herein 

are violative of Alabama law and are in contravention to taxpayers’ rights of due process; 

(B) determine and declare that the contracts and arrangements entered into by RDS with 

counties and municipalities are void and unenforceable under TBOR; and (C) determine 

and declare that any and all tax assessments, liens, levies and collections entered or 

performed by RDS are unconstitutional, invalid and void, and constitute an unlawful 

taking; (D) enter such orders as may be appropriate and necessary to enjoin the 

Defendants from engaging in further, illegal and improper conduct; (E) determine and 

provide such relief as may be appropriate to the Plaintiffs and members of the Class, 

including placing the parties in a position they would have been absent the illegal and 

unlawful acts and omissions of the Defendants; and (F) award such additional relief, 

damages, costs, attorneys fees, and interest as may be recoverable as a result of the 

wrongful conduct alleged herein. 

II.  STATEMENT REGARDING JURISDICTION 

6. Neither Plaintiffs nor any member of the putative class asserts any federal 

claims or federal causes of action.  Neither Plaintiffs nor any member of the putative 

class asserts any claim arising under any federal law, whether under the United States 

Constitution or other federal statutory law.  The due process claims and constitutional 

claims asserted and alleged in this matter are brought solely under, and pertain only to, 

the Alabama Constitution.  Any reference by Plaintiffs in this Complaint to the 

“Constitution” means and refers only to the Alabama Constitution.  Further, as already 

determined by federal courts in this state, any federal jurisdiction over this matter is 
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barred by the Tax Injunction Act.  See Order in Washer & Refrigeration Supply Co., Inc. 

v. PRA Government Services, LLC, Portfolio Recovery Associates, Inc., C2C Resources, 

LLC and Muniservices, LLC, United States District Court for the Middle District of 

Alabama – Northern Division, Case No. 2:09-CV-1111-WKW. 

7. In light of the nature of this action and the claims asserted, jurisdiction is 

not improper in this Court by virtue of §40-2A-7 of the Alabama Code.  Given the facts 

and nature of the claims asserted in this action, jurisdiction is not only proper in this 

Court, but this Court is, in fact, the only proper forum available to Plaintiffs and the 

putative class to challenge and obtain relief for the specific business practices described 

herein.  By way of example, the appropriateness of this Court’s jurisdiction is 

demonstrated by, among other things, the following: 

 A. As set forth in greater detail herein, RDS’s exercise 
of tax-related functions is unconstitutional and/or 
illegitimate as a matter of law, leaving taxpayers no 
alternative but to seek relief in this Court.  For the reasons 
set forth and described herein, RDS lacks authority under 
the Alabama Constitution to serve as the agent for the 
counties and municipalities for purposes of determining the 
amount of tax owed or for purposes of entering an 
assessment.  As described herein, RDS’s assessments were 
entered without the participation or knowledge of the 
applicable taxing jurisdiction.  Consequently, Plaintiffs 
must be afforded a venue for recovery outside of §40-2A-7, 
because those procedures apply only to assessments that 
were properly issued and entered by a county or 
municipality under the strict guidelines of TBOR and the 
Alabama Constitution.  This Court must first consider 
whether the RDS assessments are indeed unconstitutional 
and improper as alleged by Plaintiffs in their declaratory 
judgment action.   

 
 B. Further, jurisdiction is proper in this Court because 

this action involves important issues of tax policy that are 
clearly outside the limited scope of §40-2A-7.  Specifically 
at issue in this case is whether the delegation of certain 
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inherently government functions (e.g., entry of tax 
assessments and adjudication of tax appeals) can be 
outsourced to private firms, like RDS, under Alabama law.  
A related issue is whether a foreign company, such as RDS, 
can be vested with the power to enter tax assessments 
against Alabama citizens.  As described herein, RDS’s 
contracts and its business practices violate the letter and 
spirit of the Alabama Constitution and of TBOR by 
allowing a foreign company to enter tax assessments 
against, and decide the tax appeals of, Alabama citizens.  
Such practices represent an unconstitutional delegation of 
authority to RDS, and a review and adjudication of those 
practices is only proper in this Court.   

 
 C. Several claims asserted by Plaintiffs are not suited 

for adjudication within §40-2A-7 under any circumstances.  
For example, RDS has wrongfully imposed liens upon real 
and personal property belonging to individuals (David L. 
Smith and his nephews) who are not personally liable for 
taxes assessed by RDS against WRS.  Section 40-2A-7 has 
no applicability in such circumstances. 

 
 D. A primary and overarching claim in Plaintiffs’ 

action is a declaratory judgment that the delegation of 
certain tax-related functions to RDS is unconstitutional and 
that RDS’s contracts with the various counties and 
municipalities are void, that RDS’s business practices are 
illegal and unconstitutional, and that all RDS assessments 
are consequently also void.  Section 40-2A-7 was not 
designed to address declaratory judgment actions or to 
impose jurisdictional prerequisites on such actions like this 
one.     

 
 E. Additionally, as described herein, many of the 

claims asserted by the Plaintiffs and the putative class 
relate to conduct that was concealed by RDS in a manner 
that would prevent any compliance with §40-2A-7 even if 
it were applicable.   

 
 F. Plaintiffs are entitled to assert a private cause of 

action for violations of TBOR in light of the fact that (i) 
TBOR contains clear and convincing evidence of 
legislative intent to impose civil liability and penalties for a 
violation of TBOR, and (ii) the power to enforce those 
penalties are not reserved in TBOR to the Attorney General 
or any agency. See Liberty National Life Ins. Co. v. 
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University of Alabama Health Services Found., P.C., et al,  
881 So. 2d 1013 (Ala. 2003)(stating that one claiming a 
private right of action within a statutory scheme must show 
clear and convincing evidence of legislative intent to 
impose civil liability for a violation of the statute).  

 
III.  PARTIES 

8. Plaintiff and taxpayer WRS is an Alabama corporation with its principal 

place of business in Jefferson County, Alabama.  WRS has been engaged in the sale of 

home appliances and parts throughout Alabama since 1952. On or about August 29, 

2005, WRS sustained financially devastating losses approaching $2 Million when 

Hurricane Katrina destroyed WRS’ distribution center in Mobile, Alabama. On 

November 7, 2005, approximately 70 days after the natural catastrophe, RDS initiated a 

multi-jurisdictional tax compliance audit on WRS that was conducted in Jefferson 

County.  The audit was conducted on behalf of approximately 143 taxing authorities, 

(members of the “Taxing Authority Defendant Class” are specifically identified in 

footnote 7) and includes Defendants City of Arab, City of Warrior, Blount County, and 

Limestone County.  The audit resulted in a preliminary assessment by RDS of 

approximately $60,000.00 in sales taxes, interest and penalties for the tax years 2003-

2006, an amount which WRS could not immediately pay.  The specific assessments made 

by RDS included taxes and interest of $2,249.31 on behalf of City of Arab, $6,413.46 on 

behalf of the City of Warrior, $1,704.05 on behalf of Blount County, and $7,837.47 on 

behalf of Limestone County.  Devastated by the hurricane and unable to afford the costs 

of contestment, WRS executed an Agreement to Entry of Final Assessment on February 

28, 2007 (that agreement failed to inform WRS that it had any right to administratively 

appeal the final assessment).  WRS has made installment payments on said unlawful tax.  
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RDS was compensated for the multi-jurisdictional audit based upon a contingency of the 

amount of assessment it found due to a taxing authority.  That is, for example, if no taxes 

were assessed by RDS for a particular taxing authority, the taxing authority owed RDS 

nothing, but if a tax assessment was made, RDS’s compensation was determined by a 

proportionate share of the assessment.  Further, beginning in September 2009 RDS began 

receiving assessments from RDS pursuant to the illegal Discovery Contracts described 

more fully herein. 

9. Plaintiff Smith is a shareholder in and President of WRS.  Smith and his 

nephews are currently suffering from liens wrongfully placed on their jointly owned real 

and personal property by RDS and/or agents of RDS for the taxes illegally assessed 

against WRS. (See the RDS lien attached hereto as Exhibit A). Smith and WRS are not 

one and the same and Smith does not conduct business “dba Washer & Refrigeration 

Supply Co., Inc.” as claimed by RDS in the lien. 

10. Defendant RDS is a Delaware limited liability company doing business in 

Alabama under the trade names “Revenue Discovery Systems,” “RDS” and “Alatax.”  Its 

principal place of business is in Birmingham, Alabama. It is regularly engaged in 

providing tax assessment, collection, audit and appeal services to Alabama counties and 

municipalities.  RDS is a “private auditing or collecting firm” as defined in TBOR in Ala. 

Code § 40-2A-3 (a “Private Firm”). RDS is a wholly-owned subsidiary of Portfolio 

Recovery Associates, Inc. (“PRA”), a publicly-traded entity listed on Nasdaq under the 

symbol PRAA. 

11. Defendant C2C Resources, LLC (“C2C”) is a collection agency based in 

Louisiana.  RDS has hired C2C, as a “trustee” or “agent,” to collect the unlawful taxes 
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assessed against taxpayers, including WRS and Smith.  On information and belief, C2C is 

neither qualified to conduct business in Alabama as a foreign entity nor licensed in each 

county and municipality where it directs collection inquiries or files liens. 

12. Defendants City of Arab, City of Warrior, Blount County, and Limestone 

County (hereinafter the “Named Government Defendants”) are municipal corporations or 

counties formed and existing under the laws of the State of Alabama.  Plaintiffs also seek 

certification of a Defendant Class consisting of the Named Government Defendants and 

all other taxing authorities in Alabama that participated in RDS’s multi-jurisdiction audit 

of WRS in Jefferson County.  The Named Government Defendants and the absent taxing 

authority defendants may be collectively referred to herein as the “Taxing Authority 

Defendant Class.”  Venue over the Named Government Defendants and the Taxing 

Authority Defendant Class is appropriate here in that such counties and municipalities 

regularly conduct business in Jefferson County by and through their specifically 

designated agent RDS.  That business includes on-premise auditing of taxpayers located 

in Jefferson County and the filing of liens in the Jefferson County Probate Court against 

Jefferson County taxpayers. 

13. Plaintiffs bring no claims against and seek no recovery from the entities 

that have operated under the corporate names Alatax, Inc. or WWHM, Inc. for any of 

Defendant’s wrongful conduct alleged herein.  Plaintiffs do seek relief against RDS and 

the other named Defendants which may use the trade name “Alatax” as a dba. 

14. RDS and the Taxing Authority Defendant Class are proper parties to this 

action brought by WRS and Smith.  Plaintiffs seek relief from RDS directly and from 

RDS in its capacity as agent for the Taxing Jurisdictions (including the Taxing Authority 
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Defendant Class) which are the principals.3

15. As to the Taxing Authority Defendant Class, Plaintiffs seek injunctive and 

declaratory relief that their contractual arrangements with RDS are illegal and unlawful 

as being violative of the Alabama Constitution and TBOR, and that all assessments, 

collections, enforcement, Administrative Appeals, and Administrative Reviews 

performed or  actions taken by RDS on behalf of the Taxing Authority Defendant Class 

are void, unenforceable and due to be set aside.  No monetary damages are sought against 

the Named Government Defendants or the Taxing Authority Defendant Class. 

  The practices of RDS at issue were 

conducted by RDS as an express agent of the Taxing Jurisdictions.  RDS was hired by the 

Taxing Jurisdictions as its agent, and RDS’s actions were conducted exclusively on 

behalf of the local Taxing Jurisdictions.  As an agent to whom governmental authority 

and responsibility was delegated, RDS engaged in conduct which violates taxpayers’ due 

process rights.  It is well established that private entities are subject to due process 

violations so long as the private entity is engaged in activity deemed to be “state action.”  

See, e.g., Focus on the Family v. Pinellas Suncoast Transit Authority, 344 F.3d 1263 (11th 

Cir. 2003).  RDS, who has been contractually delegated several of the local governments’ 

tax-related responsibilities, is engaged in activity deemed to be “state action.” 

IV.   THE TAXING POWER OF GOVERNMENT CANNOT  
BE DELEGATED TO PRIVATE ENTERPRISE 

 
16. The State of Alabama possesses the power of taxation as an incident of its 

sovereignty.  Pullman Car & Mfg. Corp. of Alabama v. Hamilton, 155 So. 616, 618 (Ala. 

1934). Counties and municipalities, on the other hand, have no inherent power of taxation 

of their own. Rather, they have only such power as has been delegated to them by the 
                                                 
 3 The Taxing Jurisdictions and members of the Taxing Authority Defendant Class are specifically 
identified at paragraphs 43-44 herein. 
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state. See Frazier v. State Tax Commission, 175 So. 402 (Ala. 1937). Under no 

circumstances, however, may the state or any county or municipality further delegate its 

taxing power to private enterprise.  Commenting on this bedrock principal, the Alabama 

Supreme Court has noted that the taxing power of government is simply too “strong and 

dangerous” to be wielded by individuals or private enterprise. Collins v. Hollis, 102 So. 

379 (Ala. 1924). Likewise, the framers of the predecessor constitution to the Alabama 

Constitution of 1901 held the same view, noting that no governmental power is more 

susceptible to abuse than the taxing power. Elyton Land Co. v. Mayor and Aldermen of 

Birmingham, 7 So. 901 (Ala. 1889). To guard against this abuse, the framers ratified 

Article XI Section 212 of the Alabama Constitution, which states that “the power to levy 

taxes shall not be delegated to individuals or private corporations or associations.”  As set 

forth in this Complaint, RDS’ exercise and performance of inherently governmental 

powers, including the power to levy and enter tax assessments, violates the Alabama 

Constitution and the due process rights of Alabama taxpayers. 

V.   ALABAMA TAXPAYERS’ BILL OF RIGHTS 

17. TBOR was enacted in 1992 to increase the protective rights of Alabama 

taxpayers and to establish uniform administrative procedures for the Alabama 

Department of Revenue (“ADOR”).    

18. TBOR complements longstanding taxpayer-favored rules of statutory 

construction by directing that its provisions “shall be liberally construed to allow 

substantial justice.” Ala. Code § 40-2A-2(1)(a). See State v. Seals Piano Co., 95 So. 451 

(1923) holding that taxing statutes should be strictly construed against the taxing 

authority; See also Williams v. Pugh, 129 So. 792 (1930), holding that where the 



 12 

language of a taxing statute is reasonably capable of two constructions, the interpretation 

most favorable to the taxpayer must be adopted.   

19. The requirements of TBOR were directed initially to ADOR.  However, 

the Local Tax Simplification Act of 1998 (“LTSA”) made the statutory mandates of 

TBOR equally applicable to tax assessments and tax-collection procedures by counties 

and municipalities. See GMAC v. City of Red Bay, 894 So. 2c 650, 653 (Ala. 2004) 

(citing Ala. Code § 11-51-210, as to municipalities and Ala. Code § 11-3-11.2, as to 

counties).  LTSA also added the definition of Private Firms to TBOR and set forth clear 

limitations (consistent with the Alabama Constitution) on the types of tax-related support 

services that Private Firms can provide to counties and municipalities.  As discussed 

below, TBOR’s limitations on Private Firms reflect the proper reservation of taxing 

powers to the State, counties and municipalities.   

A.   The Limited Authority of Private Firms  

20. TBOR permits counties and municipalities to hire Private Firms to 

perform a limited range of tax-administration support services, but properly reserves 

certain inherently governmental powers to the State, counties, and municipalities.  In 

particular, TBOR provides that Private Firms can administer support services in the 

nature of (A) collecting taxes that have been previously levied and assessed by counties 

and municipalities, and (B) auditing taxpayers’ books and records for the purpose of 

ascertaining, and then recommending, amounts of tax to be entered as assessments by 

counties and municipalities.  These service limitations are reflected in TBOR’s definition 

of Private Firm: 
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(17)   PRIVATE AUDITING OR COLLECTING FIRM.  Any person in the 
business of collecting, through contract or otherwise, local sales, use, 
rental, lodgings or other taxes or license fees for any county or 
municipality, or auditing any taxpayer, through the examination of books 
and records, for any county or municipality.   
 

21. Notably, this definition of Private Firm does not contemplate, or purport to 

empower, Private Firms to enter assessments of tax, to conduct quasi-judicial 

administrative review hearings and appeals, or to consider petitions for tax refunds, all of 

which are inherently governmental powers.  Instead, several provisions of TBOR indicate 

that the power to enter assessments and conduct administrative procedures is reserved 

(appropriately) to the counties and municipalities. For example, as discussed more 

thoroughly below, Ala. Code §§ 40-2A-6(a) and 40-2A-6(c) indicate that Private Firms 

have only the authority to propose, assert or recommend assessments of tax. Noticeably 

absent from this list of authorized actions are the words “enter” or “entry,” which are the 

primary terms utilized by TBOR to describe the official act of issuing a tax assessment. 

(Compare the terms “propose, assert or recommend” to Ala. Code § 40-2A-7, which uses 

the words “enter,” “entered” and “entry” thirty two (32) times to describe the official act 

of issuing a tax assessment.). Also, Ala. Code § 40-2A-6(a) suggests that only counties 

and municipalities (and not Private Firms) have hearings or appeals officers (“The 

compensation…payable to any employee or other agent of a [Private Firm] or to any 

employee or other agent of the state or county or municipal governing authority serving 

in the capacity of a hearings or appeals officer may not be contingent upon… the amount 

of tax… assessed or collected from the taxpayer”).   
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B.  TBOR’s Bounty Hunter Provision 

22. Under TBOR, counties and municipalities can delegate audit and 

collection services to Private Firms, subject to important proscriptions and limitations. 

Ala. Code § 40-2A-6.  

23. Ala. Code § 40-2A-6(a), known as the “Bounty Hunter Provision,” 

prohibits certain contracts and arrangements between counties and municipalities and 

Private Firms that could incentivize Private Firms to engage in illegal tactics to maximize 

tax revenues for their clients and revenues for themselves. These prohibited contracts are 

referred to colloquially as “Bounty Hunter” contracts. 

24. One notable proscription in the Bounty Hunter Provision prohibits a 

county or municipality from entering into “contracts or arrangements for the examination 

of a taxpayer's books and records4 if any part of the compensation or other benefits paid 

or payable for the services of the private examining or collecting firm” is contingent upon 

or otherwise related to the amount of tax, interest, court cost, or penalty assessed against 

or collected from the taxpayer.5

                                                 
 4 Under TBOR, an “examination of books and records” is not limited merely to an examination of 
records conducted at a taxpayer’s place of business. See Op. Att’y Gen (August 1, 2005) which addresses 
issues relating to a private firm’s examination of a taxpayer’s books and records which are located at the 
tax assessor’s office. 

 The Alabama Administrative Code Section 810-14-1-.36 

further provides that “any arrangement whereby the private auditing firm agrees or has an 

understanding with the taxing authority that all or part of the firm’s compensation will be 

waived or otherwise not paid if there is no assessment or no collection of tax or if less 

than a certain amount is assessed or collected is prohibited.” 

 
 5 Under TBOR, there is no “deminimis amount” exception to the prohibition on contingency fees.   
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25. The Bounty Hunter Provision of TBOR contains a second important 

proscription which prohibits a county or municipality from entering “into contracts or 

arrangements for the collection of any tax, interest, court cost, or penalty” with a Private 

Firm if the Private Firm has any authority to determine the amount of tax, interest, court 

cost, or penalty owed the state, county, or municipal governing authority.  Notably, this 

type of Bounty Hunter contract is prohibited if a Private Firm is given the mere authority 

to determine an amount of tax; there is no prerequisite that a Private Firm has actually 

exercised that authority by making a determination of any amount of tax.      

26. As a penalty for doing business under either of these Bounty Hunter 

contracts, TBOR states that any such prohibited “contract or arrangement, if made or 

entered into, is void and unenforceable” ab initio. Ala. Code § 40-2A-6.6

27. The Office of the Attorney General of the State of Alabama analyzed the 

Bounty Hunter Provision in a recently issued opinion. See Op. Att’y Gen. (August 1, 

2005) (the “A.G. Opinion”). The A.G. Opinion states in pertinent part: 

  Moreover, “any 

assessment or preliminary assessment of taxes, penalties, court costs, or interest proposed 

or asserted by, or based upon the recommendation of, a private examining or collecting 

firm compensated under any such contract or arrangement shall be void and 

unenforceable.” Ala. Code § 40-2A-6.   

 Section 40-2A-6 of the Code of Alabama makes a distinction 
between determining the amount of taxes that are due and owing, which 
may not be performed by a private entity on a contingency-fee basis, and 
simply collecting taxes that have been determined to be due by the 
appropriate tax officials, which may be performed by private entities on a 

                                                 
 6 See also Lucky Jacks Entm’t Ctr., LLC v. Jopat Bldg. Corp., No. 1071648, 2009 WL 2002934 
(Ala. July 10, 2009), which reaffirms the principle in Prince v. Prince, 67 Ala. 565 (1880) that a question 
of first impression as to the meaning of a statute does not excuse the parties from compliance with the 
statute so as to render void contracts enforceable.  Every party to the contract is required to know the 
statute’s proper construction.  Any such void contract is deemed void and unenforceable from its inception. 
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contingency-fee basis. . . The private contractor is not allowed to review 
the records and determine the appropriate amount of tax due. . .Any 
discrepancy in the proper amount of taxes due must be determined by the 
tax assessor.    

 
CONCLUSION 

 
It is the opinion of this Office that section 40-2A-6 of the Code of 
Alabama allows the examination of the tax assessor’s records by private 
entities working for a city, county, or state agency on a contingency-fee 
basis for the purpose of collecting taxes due, as long as any question 
concerning the proper amount of the taxes due is determined by the tax 
assessor. 
 

28. The A.G. Opinion clearly states that Private Firms (who receive 

contingency-fees) are absolutely barred from making any determination which impacts 

the amount of tax owed by a taxpayer. (Again, TBOR mandates that merely possessing 

the authority to determine the amount of tax is prohibited, even if such authority is not 

exercised). 

C.  Prohibited Compensation under TBOR 

29. In addition to prohibiting Bounty Hunter contracts, TBOR establishes 

important proscriptions on the types of compensation that employees and agents of 

Private Firms are allowed to receive. Specifically, TBOR prohibits an employee or other 

agent of a Private Firm from receiving compensation or other benefits “contingent upon, 

in whole or in part, or otherwise related to, the amount of tax, interest, court cost, or 

penalty assessed against or collected from the taxpayer” (“Prohibited Compensation”). 

Ala. Code § 40-2A-6(b). 

30. For sound policy reasons, TBOR seeks to deter a Private Firm from 

paying Prohibited Compensation to its employees by mandating that “any assessment or 

preliminary assessment of taxes, penalties, court cost, or interest proposed or asserted by 
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or upon the recommendation of a private examining or collecting firm, compensated 

under any such contract or arrangement, is void and unenforceable.” Ala. Code § 40-2A-

6(c) (also refer to footnote 5 above regarding the contract being retroactively void). 

D.  Bonding Requirements under TBOR 

31. TBOR also sets requirements for Private Firms to follow with respect to 

bonding.  For example, Ala. Code § 40-2A-14(b) and Ala Code § 40-23-30 require that 

Private Firms, such as RDS, meet certain strict conditions precedent before engaging in 

an audit or examination of a taxpayer’s books and records.   

32. In particular, Ala. Code §  40-2A-14(b) and Ala. Code § 40-23-30 together 

provide that each Private Firm shall maintain bonds that meet the following six 

requirements: (A) a $5,000 bond shall be obtained with respect to each examiner used by 

the Private Firm; (B) the bond shall be obtained by the Private Firm that retained the 

examiner, not by a parent company or affiliate of the Private Firm; (C) the bond must be 

obtained prior to the examiner performing examination services upon a taxpayer; (D) the 

form of the bond must be approved by the Governor of the State of Alabama prior to the 

performance of examination services; (E) the bond must be both a fidelity bond and a 

bond that insures the faithful performance of the examiner; and (F) the bond must be 

executed in favor of the State of Alabama for the benefit of its taxpayers (the “Bond 

Requirements”). 

33. As a penalty for circumventing or ignoring the Bond Requirements, Ala. 

Code § 40-2A-14(b) declares that: (A) any contract or arrangement between a self-

administered county or municipality and a Private Firm failing to meet the Bond 

Requirements shall automatically terminate, (B) any assessment or proposed assessment 
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issued by the self-administered county or municipality or its agent as a result of any 

examination conducted, in whole or in part, by an un-bonded examiner is void, and (C) 

any Private Firm who utilizes an un-bonded examiner shall forfeit its license granted 

pursuant to Ala. Code §  40-12-43.1 for a period of six months.   

34. Under Alabama law, taxpayers have been required to strictly comply with 

bonding requirements under TBOR.  See State Department of Revenue v. R.L. Garner 

and Saundria Garner, 812 So. 2d 380, 384 (Ala. Civ. App. 2001) (the missing signature 

of the surety on the taxpayer’s supersedeas bond did not comport with the unambiguous 

wording of § 40-2A-9).  Similarly, Private Firms such as RDS should be held to the same 

standard of strict compliance with respect to the Bond Requirements.   

E.  Taxpayers’ Right to an Administrative Hearing and Appeal  

35. In addition to providing substantive taxpayer protections, TBOR 

establishes a taxpayer’s right to seek relief from tax assessments entered by counties and 

municipalities through administrative remedies.  

36. Under TBOR, after the entry of a preliminary assessment by a county or 

municipality, a taxpayer may petition for an administrative review of the preliminary 

assessment (an “Administrative Review”). Ala. Code § 40-2A-7(b)(4).  The purpose of 

the Administrative Review is to allow a taxpayer an opportunity to present evidence to 

support his, her or its challenge to a preliminary assessment, as well as to discuss any 

errors or omissions that may have occurred during an examination of such taxpayer’s 

books and records by the county, municipality or Private Firm. 

37. TBOR provides no specific standard of review in an Administrative 

Review.  Section 40-2A-7(b)(5)(c) of TBOR merely provides that if “. . .upon further 
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review the department [or county or municipality] determines that the preliminary 

assessment is due to be upheld in whole or in part, the department [or county or 

municipality] may make the final assessment. . .”  

38. Following the entry of a final assessment by a county or municipality, or 

following the denial of a refund request by a county or municipality, a taxpayer has the 

right under TBOR to appeal to either (a) an administrative agency of the county or 

municipality that is similar to the Administrative Law Division of the Alabama 

Department of Revenue, or to (b) the Circuit Court of Montgomery County, Alabama, or 

to the circuit court of the county in which the taxpayer resides or has a principal place of 

business in Alabama (an “Administrative Appeal”). See GMAC v. City of Red Bay, 894 

So. 2c 650, 653 (Ala. 2004). See also Ala. Code § 11-51-191(e)(1), indicating that the 

right to an Administrative Appeal exists with respect to a final assessment by a county or 

municipality, and that such county or municipality shall appoint a hearing officer that 

shall “function in a manner similar to the Administrative Law Judge of the Department of 

Revenue” and who must be “impartial and reasonably knowledgeable of the applicable 

law.”  Importantly, an Administrative Appeal of a final assessment enables a taxpayer to 

challenge a final assessment without the additional expense of filing an appeal in circuit 

court and without paying the tax or posting a supersedeas bond. Neither the Alabama 

Constitution nor TBOR permit Private Firms to conduct the required administrative 

proceedings. 

39. Under TBOR, a taxpayer’s right to avail himself or herself of the 

administrative proceedings within the county or municipality is inviolable. 
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V.  RDS 

40. Plaintiffs allege the following on information and belief:  

A.  Generally 

41. RDS provides privatized tax assessment, collection and administration 

services to numerous counties and municipalities in Alabama as a Private Firm.  RDS’ 

services cover multiple categories of taxes, including sales and use, business license, 

insurance premium, alcohol, gas, hotel and motel lodging, rental and lease, tobacco, 

severance, and others. 

42. Pursuant to standard form contractual arrangements with counties and 

municipalities, RDS’ services include entering preliminary and final tax assessments, 

processing tax payments and tax forms, collecting delinquent taxes, identifying 

businesses that have not paid business license taxes (a service known by RDS as 

“discovery/recovery”), conducting taxpayer audits, performing compliance actions, and 

conducting Administrative Reviews. RDS also contractually assumes the responsibility to 

provide Administrative Appeals on behalf of counties and municipalities.  

43. RDS reports that it contracts with more than 250 counties and 

municipalities with taxing authority in Alabama7

                                                 
 7 RDS contracts with Addison, Adamsville, Albertville, Alexander City, Aliceville, Allgood, 
Altoona, Andalusia, Anniston, Arab, Ardmore, Ariton, Arley, Ashville, Ashford, Athens, Atmore, 
Attalla, Auburn, Autaugaville, Bay Minnette, Bear Creek, Beatrice, Beaverton, Belk, Berry, Bessemer, 
Blountsville, Boaz, Boligee, Brantley, Brent, Brewton, Bridgeport, Brighton, Brilliant, Brookwood, 
Butler, Calera, Camden, Camp Hill, Carbon Hill, Castleberry, Cedar Bluff, Centre, Centresville, 
Chelsea, Chickasaw, Citronelle, Clay, Clanton, Clayhatchee, Clayton, Cleveland, Coaling, Collinsville, 
Columbiana, Coosada, Cordova, Cowarts, Creola, Crossville, Cuba, Dadeville, Decatur, Demopolis, 
Detroit, Dora, Dothan, Double Springs, Douglas, Eclectic, Elberta, Elmore, Enterprise, Eufaula, Eutaw, 
Evergreen, Excel, Fayette, Five Points, Flomaton, Florala, Florence, Franklin, Forkland, Frisco City, 
Fulton, Fultondale, Fyffe, Gadsden, Gardendale, Geiger, Glen Allen, Goodwater, Gordo, Gordon, 
Gordonville, Goshen, Greensboro, Guin, Gurley, Hackleburg, Haleyville, Hamilton, Hartselle, 

 and processes more than $740 Million 

in tax revenues annually.   
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44. The counties and municipalities served by RDS (and which are identified 

in footnote 7 of this Complaint, as amended), together with all other counties and 

municipalities in Alabama served by RDS but not listed herein, may be referred to herein 

on a singular basis as a “Taxing Jurisdiction” and collectively as the “Taxing 

Jurisdictions.”  The taxing authorities that contracted with RDS and who participated in 

the multi-jurisdictional audit of WRS are highlighted in bold in footnote 7 and share a 

direct juridical link that consists of engaging in the same challenged conduct by and 

through RDS, under the same or similar contractual arrangement with RDS, and jointly 

participating in a multi-jurisdictional audit of WRS in the same examination at the same 

time.  The highlighted taxing authorities in footnote 7 comprise the Taxing Authority 

Defendant Class referenced in paragraphs 8 and 14 herein. 

45. Each Taxing Jurisdiction doing business with RDS is a party to one or 

more contracts or arrangements with RDS.  Some Taxing Jurisdictions do business with 

RDS under contracts known as Tax Revenue Enhancement Agreements Business License 

                                                                                                                                                 
Hayneville, Headland, Heflin, Henagar, Hillsboro, Hodges, Hurtsboro, Jackson, Jackson’s Gap, 
Jacksonville, Jemison, Kennedy, Kimberly, Kinsey, Lanett, Lake View, Leeds, Leesburg, Lexington, 
Linden, Lineville, Lipscomb, Lisman, Littleville, Livingston, Loxley, Luverne, Lynn, Magnolia Springs, 
Maplesville, Marion, Midfield, Midland City, Midway, Millport, Millry, Monroeville, Morris, Mossess, 
Moulton, Moundville, Mount Vernon, Mulga, Napier Field, New Brockton, New Hope, North 
Courtland, Notasulga, Ohatchee, Oneonta, Opelika, Opp, Ozark, Parrish, Pennington, Phenix City, Phil 
Campbell, Piedmont, Powell, Priceville, Prichard, Ragland, Rainsville, Red Level, Reform, Rehobath, 
Repton, Riverside, Roanake, Rutledge, Samson, Sand Rock, Sandford, Sardis City, Scottsboro, Selma, 
Siverhill, Smiths Station, Southside, Spanish Fort, Steele, Stevenson, Sulligent, Sumiton, Sylvan Springs, 
Sylvania, Tallassee, Tarrant, Thomasville, Thorsby, Town Creek, Tuskegee, Union, Union Springs, 
Uniontown, Valley, Valley Grande, Vernon, Vestavia Hills, Vina, Vincent, West Jefferson, Warrior, 
Weaver, Webb, Wedowee, West Blockton, Westover, Wetumpka, Wilsonville, Winfield, Woodland, 
Woodstock, Yellow Bluff, York, Autauga County, Barbor County, Blount County, Bibb County, 
Bullock County, Calhoun County, Chambers County, Cherokee County, Chilton County, Choctaw 
County, Clarke County, Clay County, Cleburne County, Coffee County, Conecuh County, Covington 
County, Dale County, Dallas County, Elmore County, Etowah County, Fayette County, Greene 
County, Hale County, Henry County, Houston County, Jackson County, Lauderdale County, Lamar 
County, Lawrence County,  Lee County, Limestone County, Lowndes County, Macon County, 
Marengo County, Marion County, Marshall County, Monroe County, Morgan County, Perry 
County, Pickens County, Pike County, Russell County, Sumter County, Tallapoosa County, Walker 
County, Wilcox County and Winston County. 
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Discovery / Recovery (“Discovery Contract”), while other Taxing Jurisdictions do 

business with RDS under contracts known as Tax Revenue Enhancement Agreements 

Revenue Administration (“Administration Contract”).  Some Taxing Jurisdictions do 

business with RDS under both the Discovery Contract and the Administration Contract, 

in which case the contracts constitute a single contractual “arrangement” between RDS 

and each Taxing Jurisdiction. 

46. The Discovery Contract and the Administration Contract are standard 

form contracts that were drafted and/or approved by PRA and RDS.  The contractual 

terms of the Discovery Contracts and Administration Contracts used in each Taxing 

Jurisdiction are virtually identical.  The Discovery Contract and the Administration 

Contract empower RDS to reach taxpayers who do not reside in the Taxing Jurisdictions 

by allowing RDS to determine, and avail itself of, taxable nexus. 

47. Because of the long arm of taxable nexus (and the potential for abuse of 

taxable nexus), Plaintiffs and taxpayers located in all jurisdictions (whether within or 

without a Taxing Jurisdiction) constitute intended third party beneficiaries under the 

Discovery Contracts and the Administration Contracts. 

48. As set forth in greater detail below, RDS’s entry of preliminary and final 

assessments of tax, as well as RDS’s performance of administrative procedures under the 

Discovery Contracts and Administration Contracts, constitutes a violation of taxpayers’ 

due process rights arising under Article XI Section 212 of the Alabama Constitution. 

49. Also, as set forth in greater detail below, the Discovery Contract and the 

Administration Contract constitute Bounty Hunter contracts that are void pursuant to 

TBOR.  In addition, the Discovery Contract and the Administration Contract are the basis 
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for the payment of Prohibited Compensation, and such compensation scheme renders 

them void under TBOR. 

50. TBOR § 40-2A-6(a) does not allow Private Firms to compartmentalize 

illegal activities within separate divisions or through separate contracts.  Rather, if one 

type of contract with a Taxing Jurisdiction is deemed illegal and void, then the entire 

“arrangement,” including all other contracts with that same Taxing Jurisdiction are void  

51. Because the Discovery Contract and Administration Contract (i.e., the 

“arrangement”) are void, RDS’ and its agents’ performance under those contracts are 

unauthorized and have resulted in invalid assessments, invalid liens, invalid levies, 

illegally collected taxes, and illegitimate Administrative Reviews in each Taxing 

Jurisdiction which have harmed taxpayers both within and without the Taxing 

Jurisdictions.  

52. As stated, neither Article XI Section 212 of the Alabama Constitution nor 

TBOR contemplate the delegation of sovereign taxing powers to private enterprise, as 

attempted by the Taxing Jurisdictions and RDS.  Perhaps even more troubling is that 

RDS has further delegated sovereign taxing powers to independent contractors such as 

Atkins & Associates, LLC that, to Plaintiff’s knowledge, (A) violate TBOR in the same 

manner as RDS, (B) are not licensed as Private Firms under Ala. Code §40-12-43.1, and 

(C) fail to identify themselves to taxpayers as being “twice removed” from the actual 

Taxing Jurisdiction.  These independent contractors then delegate those powers again to 

their own employees and contractors, thus further widening the gap of accountability 

between the Taxing Jurisdiction and its revenue agents in the field.  In fact, the Taxing 

Jurisdictions likely have no idea of the number or the names of the persons who are now 
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serving as their revenue agents, whether as contractors, sub-contractors or sub-sub-

contractors.  This lack of accountability has materialized as a pyramid scheme of tax 

collection that cannot stand.   

B.  The Discovery Contract  

53. A copy of a Discovery Contract is attached hereto as Exhibit B.  Upon 

information and belief, RDS’ Discovery Contract was approved by Judy Scott, a senior 

executive and general counsel of PRA. PRA’s 2008 Annual Report (accessible at url 

http://www.portfoliorecovery.com/) lists PRA’s corporate legal department’s duties and 

responsibilities, which include contract and document preparation and review, ensuring 

compliance with federal and state laws and regulations, and obtaining and maintaining 

licenses, bonds and insurance.  The Discovery Contract represents an impermissible 

delegation of taxing powers in violation of Article XI Section 212 of the Alabama 

Constitution and TBOR. RDS and PRA knowingly and intentionally adopted the 

Discovery Contract which is, on its face, in violation of these laws. 

54. Under the Discovery Contract, Taxing Jurisdictions authorize RDS to 

identify, assess, and collect taxes from taxpayers whom RDS determines are operating 

within a Taxing Jurisdiction without proper business licensing and/or without paying 

proper taxes (each such taxpayer identified by RDS is referred to as a “Target”).  A 

Target may be located within or without the Taxing Jurisdiction. Throughout every phase 

of RDS’ performance of the Discovery Contract, RDS makes illegal determinations of 

the amount of tax (including penalties and interest) owed by Targets.   
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55. As compensation for identifying, assessing and collecting taxes from 

Targets, RDS is customarily paid an unlawful contingency fee equal to 50% of business 

license revenue collected from Targets (See Section B(3)(i) of Exhibit B). 

56. RDS’ determination of the amount of tax owed by Targets, coupled with 

RDS’ receipt of a contingency fee, violates the Bounty Hunter Provision of TBOR. 

57. RDS chooses which Targets it will assess without input from a Taxing 

Jurisdiction.  Under the Discovery Contract, RDS’ revenues increase in direct proportion 

to the number of Targets RDS chooses to identify and assess.  

58. Section A(1)(iii) of the Discovery Contract provides that RDS will 

“generate a letter requiring payment, proof of payment, or an appeal” for all Targets 

identified by RDS (the “Payment Letter”).  The Discovery Contract further provides that 

if a Target does not respond to the Payment Letter, RDS will proceed with “assessment 

procedures” as allowed by law. 8

59. The phrase “assessment procedures” undoubtedly refers to either the 

traditional notion of a preliminary or final assessment prescribed by taxing statutes, or to 

the common meaning of the word “assess” (i.e., to determine the rate or amount of, or to 

subject to a tax).

 (See Section A(1)(iii) of Exhibit B).  

9

                                                 
 8 Section 40-2A-7 of TBOR, which states that if a taxpayer fails to submit a tax return the taxing 
jurisdiction is authorized to determine the value or amount of tax owed by a taxpayer based on the most 
accurate and complete information reasonably obtainable by the taxing jurisdiction.  However, RDS is 
prohibited from exercising that same authority since it receives contingency-fee compensation under the 
Discovery Contract. 

  Under either interpretation of the phrase “assessment procedures,” 

Section A(1)(iii) of the Discovery Contract authorizes RDS to make some type of 

assessment-related determinations that affect a Target’s tax liability. 

 
 9 http://www.merriam-webster.com/dictionary/assess 
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60. Beginning in September 2009, WRS began receiving notices from RDS 

pursuant to the illegal Discovery Contracts for the Taxing Jurisdictions that have already 

assessed sales taxes against WRS (the concept of taxable nexus is the same for business 

license taxes and sales taxes). 

Payment Letter 

61. RDS mails each Target a Payment Letter along with a blank business 

license application (an “Application”). 

62. The Payment Letter alerts Targets that they have been identified by RDS 

as having conducted business in the Taxing Jurisdiction. Presumably, RDS has already 

determined the taxable nexus of the Target, or ignored the concept of taxable nexus, prior 

to sending the Payment Letter.  The Payment Letter instructs the Target that the Taxing 

Jurisdiction’s business license ordinance requires anyone who has done any kind of 

business, trade or profession with the Taxing Jurisdiction to pay a license fee for the 

privilege of doing so.  However, the Payment Letter purposefully omits any discussion of 

applicable exceptions to this general principal, in particular those relating to taxable 

nexus. 10

63. The Payment Letter is signed by an RDS “Collection Officer” which is 

intended by RDS to carry an implicit threat of subsequent legal action against the Target 

if taxes are not immediately paid.  The Collection Officer’s signature also implicitly 

warns that RDS has determined that the Target’s tax liability has accrued and is now due 

and owing. 

  

                                                 
 10 Establishing taxable nexus is a condition precedent to a municipality or county assessing a tax 
against a taxpayer.  Taxable nexus is not a bright line test, as evidenced by cases such as Yelverton, Inc. v. 
Jefferson County, 742 So. 23 1216 (Ala. Civ. App. 1997). 
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64. Pursuant to Section A(1)(iii) of the Discovery Contract, RDS’ Payment 

Letter notifies each Target that it has an account that must be resolved by either (A) 

calling RDS on a prescribed assistance hotline for help completing the enclosed 

application (the “Hotline”), and then remitting payment or (B) providing a written 

statement to RDS presenting arguments why the Target does not owe a business license 

tax (a “Written Statement”).   

65. Although the Payment Letter appears to constitute some type of payment 

demand tantamount to an assessment (as contemplated in the Discovery Contract), it is 

unclear on its face whether it constitutes an official preliminary or final assessment from 

RDS since the words “assessment” or “assess” never appear on the Payment Letter.  

However, the Payment Letter has several hallmarks of a preliminary assessment.  In 

particular, it is issued from an official tax compliance/collections department, references 

a taxpayer’s “account” with the Taxing Jurisdiction, instructs the Target to remit payment 

of tax within a set time frame and provides notice that the Target has an option to 

challenge the Payment Letter. 

66. Plaintiffs contend that the Payment Letter constitutes the entry of a 

preliminary or final assessment under TBOR.  Alternatively, the Payment Letter is an 

unauthorized and illegal payment demand tantamount to the entry of a preliminary or 

final assessment. Moreover, the Payment Letter and the assessment process described 

therein violate TBOR and Article XI Section 212 of the Alabama Constitution. 

67. Nowhere in the Payment Letter or on the Application does RDS instruct or 

advise a taxpayer to seek the assistance of an accountant, lawyer or other professional for 

help completing the Application, determining taxable nexus, or responding to RDS. Also, 
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nowhere in the Payment Letter is there a clear and simple written description of the 

Target’s rights under TBOR to challenge the Payment Letter.    

Application 

68. The Application designed by RDS is misleading, confusing and 

contradictory. For example, some Applications identify a delinquency date for the 

underlying business license tax, but mysteriously require the Target to pay a penalty on 

tax payments received by RDS before the delinquency date.  RDS officials themselves 

have been unable to complete the Application because of its confusing nature. 

69. Furthermore, the Application requires all Targets to report confidential 

information that is oftentimes unnecessary for the calculation of tax.  For example, 

Targets who pay only a flat license tax (e.g., $100.00) are required by RDS to report 

gross-receipts, net sales and deductions even though those items are not used to 

determine the amount of the license tax.   

70. Upon information and belief, RDS creates a “master taxpayer file” on each 

Target within a Taxing Jurisdiction for the purpose of aggregating the unnecessary and 

confidential information collected through the Application.  RDS auditors utilize this 

master tax file as an on-hand resource during sales and use examinations administered 

under the Administration Contract.  The master tax file gives RDS auditors a “sneak 

peek” at information normally found in a taxpayer’s books and records without having to 

adhere to procedural limitations set forth in TBOR with respect to examinations of 

taxpayer books and records.  Consequently, this unauthorized review of a taxpayer’s 

books and records may provide an impetus for the launch of a full scale audit of that 

taxpayer under the Administration Contract.  



 29 

71. RDS regularly excludes the complete applicable Taxing Jurisdiction’s 

license class/fee schedule from the Payment Letter and Application so that Targets will 

be forced to call the RDS Hotline for help completing the Application. 

72. RDS often includes an abridged list of commonly selected business license 

classes along with the Application.  RDS’ inclusion of the abridged business license 

class/fee schedule with the Application misleads taxpayers into believing that RDS has 

already pre-selected the classes which may apply to the Target. 

73. RDS, by company policy, intentionally leaves out taxpayer instructions 

from the Payment Letter and Application so that Targets will be forced to call the Hotline 

for help completing the Application.  

Hotline 

74. RDS utilizes the Hotline as an opportunity to inform Targets of the 

amount of tax that RDS determines is owed to the Taxing Jurisdiction.  RDS reports that 

it handles approximately 150,000 taxpayer service calls annually. 

75. Targets who call the assistance Hotline are greeted by RDS employees 

who work in RDS’ Discovery department (the “Discovery Analysts”).  Discovery 

Analysts are eligible to receive, and do receive, illegal monthly incentive bonuses from 

RDS based directly on the amount of business license and other tax revenues collected by 

RDS.  In addition, each Discovery Analyst is subject to an illegal collection goal or quota 

set by RDS. 

76. The monthly incentive bonuses received by Discovery Analysts constitute 

Prohibited Compensation which improperly incentivizes Discovery Analysts to use 

inappropriate or illegal tactics to extract maximum tax revenue from Targets. 
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77. Discovery Analysts – not the Taxing Jurisdiction – regularly make the 

following determinations during their contacts with the Target:  (A) whether the Target 

has taxable nexus with the Taxing Jurisdiction, (B) which business license class or 

classes are applicable to the Target, (C) which taxable years are applicable (or not 

applicable) to the Target (i.e., present taxable year and/or previous taxable years), (D) 

whether the Target owes penalties and interest, and in what amounts, (E) whether the 

Target qualifies for an exemption, and (F) whether to waive penalties against a Target. 

Discovery Analysts regularly compute and enter the amount of tax owed for the Target 

using the Hotline.  Discovery Analysts are not formally trained in the concept of “taxable 

nexus,” nor are they educated on TBOR.   

78. Notably, RDS’ selection of the type of license class or classes applicable 

to a Target bears directly on the amount of license tax owed by a Target (i.e., there are 

flat fee classes, gross receipts-based classes, unit based classes, etc.). The difference in 

the amount of tax paid by a flat-fee taxpayer and a gross receipts-based taxpayer can be 

in the tens of thousands of dollars. 

79. Each of the determinations made by Discovery Analysts over the Hotline 

directly affects the amount of tax owed by a Target. 11

                                                 
 11 Under the Discovery Contract, RDS is serving as agent for the taxing jurisdictions pursuant to 
Ala. Code Section 11-51-191, which addresses a taxing jurisdiction’s right to determine “that the amount of 
any business license tax reported on or remitted with a business license remittance form is incorrect, if no 
business license remittance form is filed within the time prescribed, or if the information provide on the 
form is insufficient to allow the taxing jurisdiction to determine the proper amount of business license tax 
due.”  

 Consequently, each determination 

made by a Discovery Analyst is illegal under TBOR. Any question that may lead to a 

taxable consequence should be referred to the Taxing Jurisdiction for its determination of 

the proper amount of tax owed (as required by TBOR and the A.G. Opinion). The 
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conversation between a Target and a Discovery Analyst on the Hotline gives RDS its 

desired opportunity to determine, and potentially overstate, the amount of tax owed by a 

Target. 

80. Discovery Analysts instruct Targets to complete the Application in 

accordance with the determinations made by Discovery Analysts over the Hotline.   

81. The information solicited by Discovery Analysts from Targets over the 

Hotline is considered by RDS to be a “taxpayer record” which is examined by RDS.  

Accordingly, RDS is conducting examination services under the Discovery Contract that 

are prohibited by TBOR because RDS receives prohibited contingency fees.  

82. Assuming arguendo that RDS is authorized under the Alabama 

Constitution and TBOR to waive penalties, RDS has an arbitrary company policy of 

permitting only one waiver per taxpayer.  Such an arbitrary policy violates TBOR and 

taxpayers’ right to waivers provided under Ala. Code § 40-2A-11 (TBOR does not 

arbitrarily limit each taxpayer to 1 waiver). 

RDS’ Receipt of Applications and Tax Payments 

83. When RDS receives a completed Application or tax payment (whether 

received from a Target who called the Hotline or from a Target who chose not to call the 

Hotline) RDS – not the Taxing Jurisdiction – makes the following additional 

determinations of the amount of tax owed to a Taxing Jurisdiction: (A) whether a Target 

has remitted the proper amount of tax, (B) whether a Target has remitted an 

underpayment of tax, (C) whether a Target has remitted a late payment of tax, and (D) 

whether the Target overpaid the tax. 
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84. If RDS determines that a Target underpaid the tax or remitted a late 

payment, RDS sends an invoice to the Target for additional amounts of tax determined to 

be owed to the Taxing Jurisdiction. (See Section A(4) of Exhibit B). This process violates 

TBOR. RDS should refer these issues to the Taxing Jurisdiction for its determination of 

the proper amount of tax owed. 

85. The invoices constitute the entry of either preliminary assessments or final 

assessments, and should be clearly identified as such. 

86. Targets are not informed that the invoices constitute the entry of either 

preliminary assessments or final assessments, or that the Target has a right to challenge 

the invoice-assessment under TBOR. 

87. If RDS determines that a Target remitted an overpayment, RDS (pursuant 

to company policy) does not notify the Target of the overpayment or the procedure by 

which the Target can make a claim for refund, as required under TBOR.  Instead, RDS 

secretly retains the overpayment and takes its fifty percent (50%) contingency fee on the 

overpaid amount. RDS’ failure or refusal to notify Target’s of a potential refund violates 

Ala. Code § 40-2A-13(h) of TBOR. As a penalty for failing to alert the Target of Target’s 

right to a refund, RDS is subject to forfeiture of its license granted pursuant to Ala. Code 

§ 40-12-43.1 for a period of six (6) months.  See Ala. Code § 40-2A-13(h). 

88. Moreover, the Discovery Contract’s indemnification provision expressly 

contemplates that RDS be indemnified for all of its duties thereunder, including its 

determination of tax: 

To the full extent allowed by law, [Taxing Jurisdiction] hereby agrees to 
indemnity and hold AlaTax harmless from any claims and against all 
costs, expenses, damages, claims and liabilities, relating to the 
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determination of taxes due from taxpayers, the collection thereof and any 
refunding related thereto. (See Section B(6) of Exhibit B). 
 
89. PRA and RDS have benefited greatly from the violations of law 

committed by Defendants under the Discovery Contract in the form of dividends and 

distributions of profits illegally obtained from Alabama taxpayers.  

Written Statement/Administrative Remedies  

90. Under the Discovery Contract, Taxing Jurisdictions have illegally 

delegated to RDS the responsibility of providing a TBOR-compliant review and appeals 

process to Targets who disagree with RDS’ Payment Letter and subsequent assessments.  

To wit, Section B(2) of the Discovery Contract provides: 

Review and Appeal Process:  RDS has adopted and will use a review and 
appeals process which is based on the Alabama Taxpayers’ Bill of Rights 
Act and Uniform Revenue Procedures Act codified at Title 40, Chapter 
2A, Code of Alabama, 1975, as amended. 
 

91. Unlike the Discovery Contract, which refers to both a Target’s right to 

appeal and RDS’ responsibility to provide a TBOR-compliant review and appeal 

process, the Payment Letter uses the phrase “written statement” which is a term not found 

in the Discovery Contract or in TBOR. The Payment Letter does not provide Targets with 

any required notices respecting Administrative Reviews or Administrative Appeals under 

TBOR.  Furthermore, Written Statements are submitted for RDS’ consideration, not for 

the consideration of the Taxing Jurisdiction. 

92. RDS – and not the Taxing Jurisdiction – determines whether a Target’s 

Written Statement has enough merit to forestall further assessment and collection efforts 

by RDS.   
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93. RDS’ authority under the Discovery Contract to review Written 

Statements and make determinations on the merits violates TBOR because RDS receives 

contingency fees under the Discovery Contract. 

94. The review and appeal process conducted by RDS under the Discovery 

Contract violates TBOR and other laws. 

95. RDS’ contingency fee-based revenues and incentive based compensation 

plan for Discovery Analysts financially incentivizes RDS, and the Discovery Analysts, to 

rule against Written Statements and to overstate the amount of tax owed by Targets.  

96. Moreover, to the extent RDS may provide an Administrative Review or 

Administrative Appeal of a business license tax that was initially collected through the 

efforts of a Discovery Analyst, such process represents yet another way RDS 

“determines” taxes collected through the Discovery Contract. 

C.  The Administration Contract 

97. A copy of an Administration Contract is attached hereto as Exhibit C.  

Upon information and belief, RDS’ Administration Contract was approved by PRA’s 

corporate legal department. The illegal collections, audit and administrative services of 

the Administration Contract are overseen by MuniServices in California. RDS, PRA and 

MuniServices knowingly and intentionally adopted the Administration Contract, which 

is, on its face, in violation of Alabama law. The Administration Contract represents an 

impermissible delegation of taxing authority in violation of Article XI Section 212 of the 

Alabama Constitution and TBOR. Plaintiff WRS has suffered from unlawful sales tax 

assessments prosecuted by RDS through illegal Administration Contracts in multiple 

Taxing Jurisdictions. 
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98. Under the Administration Contract, Taxing Jurisdictions authorize RDS to 

enter preliminary and final tax assessments, collect and process tax payments and tax 

forms, collect delinquent taxes, conduct taxpayer audits through an examination of books 

and records, initiate compliance actions and conduct Administrative Reviews and 

Administrative Appeals on their behalf.    

99. Like the Discovery Contract, RDS makes determinations under the 

Administration Contract that affect the amount of tax owed by Targets at nearly every 

step of the process (i.e., audits, reviews and appeals, payment processing, etc).  

100. Like the Discovery Contract, the Administration contract indicates that 

counties and municipalities have illegally delegated the responsibility of providing 

TBOR-compliant Administrative Reviews and Administrative Appeals to RDS.   

101. A portion of RDS’ compensation under the Administration contract is 

contingent upon the amount of tax collected from taxpayers, or stated another way, such 

compensation is waived or not paid if less than a certain amount of taxes are collected 

(the “Administration Contingency Fee”).  The Administration Contingency Fee is earned 

each time RDS collects and processes a tax payment.  The Administration Contingency 

Fee typically equals $2.00 per transaction processed.  In violation of Ala. Admin. Code § 

810-14-1-.36, RDS agrees to waive or not receive fees to the extent they exceed a 

percentage of taxes collected (typically 1.50% or 1.85%). RDS is incentivized to process 

a greater number of returns at higher tax rates and categories to maximize its fees. 

102. The Administration Contract authorizes RDS to determine the amount of 

taxes owed by a taxpayer in the following ways:  (A) by determining whether a taxpayer 

has taxable nexus with the Taxing Jurisdiction, (B) by conducting an examination of a 
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taxpayer’s books and records, (C) by determining whether a taxpayer has remitted the 

proper amount of tax, (D) by determining whether a taxpayer has remitted an 

underpayment of tax, (E) by determining a taxpayer has overpaid a tax, (F) by 

determining whether a taxpayer has remitted a late payment of tax, and (G) by 

determining whether to waive penalties against a taxpayer. All such authority is 

impermissible because RDS collects taxes pursuant to the Administration Contract. 

103. If RDS determines that a taxpayer underpaid the tax or remitted a late 

payment, RDS sends an invoice to the taxpayer for additional amounts of tax determined 

to be owed to the Taxing Jurisdiction. (See Section A(4) of Exhibit C). This process 

violates TBOR. RDS should refer these issues to the Taxing Jurisdiction for its 

determination of the proper amount of tax owed. 

104. The invoices sent by RDS to taxpayers constitute the entry of either 

preliminary assessments or final assessments. 

105. Taxpayers are not informed, however, that the invoices constitute either 

preliminary assessments or final assessments, or that the taxpayer has a right to challenge 

the invoice-assessment under TBOR. 

106. Each of the determinations made by RDS under the Administration 

Contract directly affects the amount of tax owed by a taxpayer and the amount of 

revenues enjoyed by RDS from the Administration Contract. 

107. The Administration Contract constitutes a Bounty Hunter contract because 

it is a contract or arrangement that authorizes RDS to examine a taxpayer’s books and 

records, on one hand, and then receive compensation contingent upon or otherwise 

related to the amount of tax assessed against or collected from taxpayers, on the other.  
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Alternatively, the Administration Contract constitutes a Bounty Hunter contract because 

it is a contract or arrangement for collections that authorizes RDS to determine the 

amount of tax owed by a taxpayer, and then receive compensation contingent upon or 

otherwise related to the amount of tax assessed or collected from a taxpayer 

108. In jurisdictions that contract with RDS under both the Discovery Contract 

and the Administration Contract, the contracts constitute a single Bounty Hunter 

contractual “arrangement” that is void and unenforceable under TBOR.  Further, the 

contingency arrangement in conducting multi-jurisdiction audits renders all resulting 

assessments and levies void, unlawful and unenforceable. 

109. PRA and RDS have benefited greatly from the violations of law 

committed by Defendants under the Administration Contract. PRA receives dividends 

and distributions from RDS revenues that were illegally obtained from Alabama 

taxpayers. 

D.  Fidelity and Faithful Performance Bonds 

110. RDS has failed to satisfy a single Bond Requirement.  Therefore, RDS is 

in violation of TBOR.  Therefore, the Discovery Contracts, Administration Contracts and 

all other contracts and arrangements between RDS and Taxing Jurisdictions are deemed 

terminated as of the date RDS first utilized an unbonded examiner and all assessments or 

proposed assessments issued by RDS or the Taxing Authorities conducted by an 

unbounded examiner are deemed void.  TBOR does not mandate that a taxpayer sustain 

an actual loss or assert a claim prior to challenging the sufficiency of the bond. 
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111. As a further consequence of failing to meet the Bond Requirements, 

TBOR mandates that RDS’ license granted pursuant to Ala. Code § 40-12-43.1 is due to 

be forfeited for a period of six (6) months. 

E.  Administrative Reviews and Administrative Appeals 

112. In violation of Article XI Section 212 of the Alabama Constitution, the 

Discovery Contract and Administration Contract confer upon RDS the authority and 

obligation to perform Administrative Reviews and Administrative Appeals. Despite this 

unconstitutional delegation, RDS fails or refuses to provide Administrative Reviews and 

Administrative Appeals to some or all taxpayers. 

113. To the extent RDS does provide Administrative Reviews and 

Administrative Appeals to some taxpayers, those Administrative Reviews and 

Administrative Appeals are conducted by RDS in violation of TBOR. 

114. Rebecca Adams (“Adams”), head of RDS’ auditing and administrative 

review department, is responsible for overseeing Administrative Reviews conducted by 

RDS. Adams reports directly to an officer of MuniServices, a subsidiary of PRA 

regularly engaged in contingency-fee discovery/recovery services and audits in 

California.  Remarkably, MuniServices is charged with ensuring that RDS operations 

comply with TBOR (which prohibits contingency fees).   Plaintiffs submit that this 

structure is the proverbial fox guarding the hen house. 

115. Once a taxpayer requests an Administrative Review, Adams assigns the 

crucial role of “hearings officer” to an individual who regularly performs services for 

RDS as an auditor.  RDS’ hearings officers receive no special schooling or additional 

education to qualify them to serve as a hearings officer. RDS hearing officers are 
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required to review the work of their colleagues.  RDS hearings officers are also put in the 

awkward position of reviewing audits and findings overseen by Adams, their superior. 

116. Administrative Reviews conducted by RDS are typically conducted 

without any presence or participation from Adams or any official from the applicable 

Taxing Jurisdiction.   

117. During Administrative Reviews, RDS hearings officers incorrectly apply 

an RDS-friendly standard of review that is not contemplated in TBOR. To wit, RDS 

hearings officers believe the results of preliminary assessments are to be deemed “prima 

facie correct” during the Administrative Review.  Importantly, TBOR provides for no 

such standard of review during an Administrative Review. 

118. At the conclusion of an Administrative Review, the hearings officer will 

issue a memorandum opinion of his or her findings.  The memorandum is characterized 

by RDS hearings officers as a “recommendation” (the “Review Recommendation”) that 

is intended for Adams’ sole consideration.  Hearings officers believe that the Review 

Recommendation will be duly considered by Adams, then accepted or rejected in whole 

or in part.   

119. Although Adams is vested with the ultimate authority and responsibility to 

accept or reject the Review Recommendation, she summarily and routinely adopts the 

Review Recommendations from the hearings officer without substantive review.  Such a 

failure or refusal to properly consider the Review Recommendation (a) deprives 

taxpayers of due process, and cannot result in fair treatment for taxpayers, and (b) 

illustrates the dysfunctional nature of RDS’ Administrative Review process.  
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120. After rubber stamping the Review Recommendation, Adams enters a final 

assessment against the taxpayer. A copy of a Notice of Final Assessment issued by RDS 

is attached hereto as Exhibit D. Importantly, the Notice of Final Assessment is prepared, 

approved, signed and entered by Adams and another employee of RDS; nowhere does the 

Taxing Jurisdiction or its officers sign and enter the assessment.  

121. Except for when Adams herself conducts an Administrative Review, a 

taxpayer has no opportunity to present arguments directly to Adams as the chief hearings 

officer and ultimate decider of tax.  

122. RDS has taken the position that it is not bound by the provisions of TBOR 

and recent case law12

You have the right to appeal this assessment to circuit court.  The appeal 
must be made within thirty (30) days of the final assessment date and 
pursuant to the provisions of Act 92-186.  See attached for additional 
explanation of your appeal rights.   

 which guarantee a taxpayer a right to an Administrative Appeal.  

Alternatively, RDS intentionally misleads taxpayers into believing that Administrative 

Appeals are unavailable.  For instance, the typical Notice of Final Assessment issued by 

RDS informs taxpayers of their right to appeal to circuit court, but omits any reference to 

an Administrative Appeal through RDS.  The Notice of Final Assessment states in 

pertinent part: 

 

123. The attachment of appeal rights referred to in the preceding paragraph 

consists of a one page document entitled “Final Assessment of Appeal Rights Code of 

Alabama 1975, 40-2A-7(5) (the “Summary of Appeal Rights)” (sic).  An ambitious 

taxpayer who attempted to research the cited statute, instead of relying on the Summary 

of Appeal Rights, would discover that TBOR does not include a Section 40-2A-7(5). 
                                                 
 12 See GMAC v. City of Red Bay, 894 So. 2d 650, 653 (Ala. 2004). 
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124. Like the Notice of Appeal, the Summary of Appeal Rights details the 

procedures for filing an appeal in circuit court, but omits any reference to an 

Administrative Appeal.  On information and belief, RDS has purposefully omitted any 

reference to an Administrative Appeal in order to force a quick dispensation of the case.  

125. A taxpayer reading a Notice of Final Assessment and the Summary of 

Appeal Rights would likely conclude that the only forum for appeal is circuit court 

(where the tax, interest and penalties must be paid in full or the supersedeas bond must be 

posted).  Therefore, RDS has willfully deprived taxpayers of a right to an Administrative 

Appeal (where no tax or bond are required).   

F.  Prohibited Compensation 

126. RDS pays Prohibited Compensation to its employees and agents, including 

Discovery Analysts, Adams, hearings officers and audit administrators. Each RDS 

employee’s or agent’s bonus plan is under the control and supervision of PRA in Norfolk, 

Virginia.  PRA is, therefore, charged with ensuring that such bonus plan will not violate 

TBOR.   

127. The Prohibited Compensation paid to Discovery Analysts includes a 

monthly bonus based on a percentage of total contingency fee revenues collected by 

Discovery Analysts for any given month.   This bonus pool is unique to Discovery 

Analysts and is not generally available to other employees of RDS. 

128. The Prohibited Compensation paid to Adams includes an annual incentive 

bonus.  Adams’ bonus is awarded through an incentive compensation plan reserved 

exclusively for management level employees (the “Management Bonus Plan”).   The 
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amount of Prohibited Compensation paid to employees of RDS pursuant to the 

Management Bonus Plan is determined by PRA. 

129. Adams’ unwillingness to overturn RDS hearing officers appears to be 

directly tied to the Prohibited Compensation she receives in her capacity as the chief 

hearings officer. 

130. The revenues or profits from which the Management Bonus Plan is paid 

are derived from tax revenues collected by RDS, and specifically include contingency fee 

revenues paid to RDS pursuant to the Discovery Contracts and the Administration 

Contracts. Accordingly, those contingency fee revenues are a component of the 

Management Bonus Plan and offer incentives based on tax collections. 

131. Moreover, a ruling for a taxpayer on an Administrative Review could 

adversely affect Adams’ compensation under the Management Bonus Plan and the 

bottom line performance of her employer, RDS. It is noteworthy that in cases where a 

business license tax assessment originates through RDS’ Discovery department, as much 

as fifty cents of every dollar of tax, interest or penalty struck from a preliminary 

assessment as a result of an Administrative Review would represent lost revenues for 

RDS.  

G.  Disparate Taxpayer Success Rates 

132. The lack of objectivity and impartiality created by RDS’ Prohibited 

Compensation scheme, coupled with the profit-driven Bounty Hunter contracts, have 

resulted in a shockingly low taxpayer success rate on administrative remedies sought 

through RDS.  On information and belief, RDS hearings officers overrule only 1 out of 

every 500 audits performed by RDS.  Accordingly, a taxpayer has an approximately .2% 
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chance of prevailing on an administrative remedy sought through RDS.  Remarkably, on 

information and belief, RDS’ president believes this low taxpayer success rate is 

consistent with taxpayer success rates nationwide.   

133. By comparison, according to the Administrative Law Division of ADOR, 

taxpayers successfully obtained refunds in 45% of the administrative appeals conducted 

by and through the Administrative Law Division from 1995 through 2008.  (See cover 

letter and spreadsheet of statistics from ADOR attached hereto as Exhibit E). Thus, in an 

unbiased hearing, a taxpayer is two hundred and twenty-five (225) times more likely to 

find success at ADOR than in front of RDS.  The difference in the two rates is staggering 

and is attributable to RDS’ Prohibited Compensation scheme and its profit-driven Bounty 

Hunter contracts.  

H.  Other Violations 

134. RDS utilizes employees, agents, Discovery Analysts, auditors and 

hearings officers who are unfamiliar with TBOR, applicable regulations promulgated by 

ADOR, and the A.G. Opinion.   Their unfamiliarity with applicable law has contributed 

to RDS’ violation of law and of taxpayers’ rights. 

135. Some, if not most, Discovery Contracts and Administration Contracts 

have initial terms greater than three years, which violates TBOR’s three-year limitation 

on examination and collection contracts.  Ala. Code § 40-2A-12.  All services provided 

after the third year of such Administration Contract or Discovery Contract are illegal.  

The Administration Contract attached hereto as Exhibit C contains an illegal five year 

term. 
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136. Ironically, RDS’ contract auditors and examiners do not have valid 

business licenses in Taxing Jurisdictions where they perform services under the 

Administration Contract.    

137. RDS has hired C2C to perform commercial collection services for RDS.  

C2C and its agents regularly make demands upon Smith to pay the taxes illegally 

assessed against WRS. Moreover, RDS and C2C have improperly placed tax liens on 

Smith’s personal real estate for nonpayment of taxes illegally assessed against WRS (by 

virtue of the February 28, 2007 Agreement to Entry of Final Assessment against WRS). 

C2C collection of the illegal taxes are in violation of TBOR. 

VI.  CLAIMS AGAINST TAXING AUTHORITY DEFENDANT CLASS 
 

138. Plaintiffs allege the following on information and belief:   

A. Taxing Authority Defendants 

139. The Named Government Defendants are Taxing Jurisdictions that have 

entered into Discovery Contracts and/or Administrative Contracts with Defendant RDS.   

140. According to RDS, the Named Government Defendants, as well as the 

other Taxing Jurisdictions, are indispensible parties to this action and must be designated 

as party defendants.  Consequently, Plaintiffs, on behalf of themselves and other 

taxpayers who are similarly situated, assert claims against the Named Government 

Defendants and Taxing Authority Defendant Class for the matters alleged in paragraphs 1 

– 137 herein.   

141. As a result of the acts and omissions complained of herein, the contracts 

and arrangements between the Taxing Authority Defendant Class (including the Named 

Government Defendants) and RDS are due to be terminated and declared illegal and 
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unenforceable.  Further, all tax assessments, penalties, interest, liens, levies, and 

collections entered or undertaken in connection with the contracts and arrangements 

between the Taxing Authority Defendant Class and RDS are due to be deemed and 

declared as invalid, void, unenforceable, and constitute unlawful takings. 

142. The Named Government Defendants here, like absent members of the 

Taxing Authority Defendant Class, provided a standard form “Letter of Introduction” to 

RDS to present to taxpayers located throughout the State.  See Exhibit F hereto.  The 

Letter of Introduction informs a taxpayer that the Taxing Jurisdiction has contracted with 

RDS, and purports to authorize auditors to review and audit the taxpayer’s books and 

records.  RDS uses the Letters of Introduction to conduct multi-jurisdiction audits on 

behalf of all the Taxing Jurisdictions it represents.  For example, RDS purported to 

represent at least 143 different taxing authorities when it conducted its multi-jurisdiction 

audit at WRS’s place of business in Jefferson County.  As a result of the same audit, RDS 

entered assessments against WRS on behalf of the 143 Taxing Jurisdictions identified as 

the Taxing Authority Defendant Class.  For the Named Government Defendants, RDS 

entered assessments against WRS in the total amount of $2,249.31 on behalf of the City 

of Arab, in the amount of $6,413.46 on behalf of the City of Warrior, in the amount of 

$1,704.95 on behalf of Blount County, and in the amount of $7,837.41 on behalf of 

Limestone County.  A billing summary reflecting the identities of the Taxing Authority 

Defendant Class and the assessments made by RDS against WRS for each is attached 

hereto as Exhibit G.  The total of the assessments resulted in a lien in the amount of 

$60,243.94 being filed in Probate Court of Jefferson County by RDS on behalf of the 

Taxing Authority Defendant Class, including the Named Government Defendants. 
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B. Defendant Class 

143. The Named Government Defendants will fairly and adequately represent 

the interest of the Taxing Authority Defendant Class.  Specifically, the Named 

Government Defendants’ interest are aligned with the Taxing Authority Defendant Class, 

in that the Named Government Defendants have the same interests at stake in place as 

absent members of the Taxing Authority Defendant Class.   

144. The Named Government Defendants will adequately protect and look out 

for the interests of the absent members of the Taxing Authority Defendant Class in that 

(a) they have all acted or failed to act in the same manner; (b) they have all entered into 

unconstitutional, void, illegal and unlawful contractual arrangements with RDS; (c) they 

all owe the same duties, responsibilities and obligations to affected taxpayers; (d) they all 

conduct business with RDS under the same or substantially same contractual 

arrangements; (e) they all are subject to the same laws and statutes relating to taxation 

and contract; (f) they have all unlawfully and illegally allowed RDS to enter, enforce and 

collect tax assessments that are due to be declared void and unenforceable as a result of 

the conduct alleged herein; (g) they all improperly authorized RDS to conduct 

Administrative Reviews and Administrative Appeals; (h) they all improperly authorized 

RDS to conduct multi-jurisdiction audits that are illegal and unlawful; and (i) they are all 

subject to the same form of relief and remedies. 

145. Additionally, in support of a defendant class, Plaintiffs show that (a) the 

defendant class of similarly situated taxing authorities is more than 100, making joinder 

of all taxing authorities impractical; (b) the defenses, arguments, and positions of the 

Named Government Defendants will be typical of and share commonality with the 
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defenses, arguments, and positions that would be asserted by an absent taxing authorities; 

(c) common questions of law and fact are overarching and outweigh any individual issue 

of law or fact that may necessitate individual inquiry; and (d) a defendant class is the 

most economical and efficient method to address the issues raised herein. 

146. Accordingly, Plaintiffs request that a Taxing Authority Defendant Class be 

certified and defined as follows: 

All municipal and county taxing authorities in the State of 
Alabama that entered into a written contract with RDS and 
participated in the multi-jurisdiction audit of WRS. 
   

147. Plaintiffs request that Named Government Defendants City of Arab, City 

of Warrior, Blount County, and Limestone County be named and found as adequate 

representatives of the defendant class. 

VI. CLASS ALLEGATIONS 

148. Plaintiffs bring this action individually and as representatives of the Class, 

which is defined as all Alabama citizens in Alabama or Alabama business in Alabama 

entities that (A) have had taxes assessed or collected by or through RDS or its agents, (B) 

have had tax returns or tax information processed by RDS, (C) have received a Payment 

Letter or other communication in the form of an assessment from RDS or its agents, (D) 

have been audited or examined by RDS or its agents, (E)  have had liens placed on their 

property by or through RDS or its agents, (F) have participated in Administrative 

Reviews or Administrative Appeals conducted by RDS or its agents, or (G) have been 

deprived of an Administrative Review or Administrative Appeal by RDS or its agents, as 

further described above.  Excluded from the Class are Defendants, their affiliates, agents, 

employees, representatives, and legal counsel. 
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149. Numerosity (Ala.R.Civ.P.23(a)(1)): The members of the Class are so 

numerous and geographically dispersed that joinder of all members is impracticable.  On 

information and belief, Plaintiffs allege that there are thousands of members of the Class 

in the Taxing Jurisdictions throughout Alabama. 

150. Commonality (Ala.R.Civ.P.23(a)(2)): Common questions of law and fact 

exist as to all members of the Class.  These common questions include, but are not 

limited to: 

a. Whether the delegation of certain tax related activities as defined herein 

violates the Alabama Constitution and taxpayers’ due process rights; 

b. Whether the Discovery Contract and Administration Contract are void ab 

initio pursuant to TBOR; 

c. Whether preliminary assessments and final assessments of tax entered by 

RDS are void pursuant to TBOR; 

d. Whether RDS has failed or refused to conduct Administrative Reviews 

and Administrative Appeals in violation of TBOR; 

e. Whether Administrative Reviews and Administrative Appeals conducted 

by RDS were conducted in violation of TBOR; 

f. Whether RDS wrongfully represents and indicates that the only forum to 

appeal a final assessment is in circuit court; 

g. Whether RDS pays Prohibited Compensation to its employees and agents 

in violation of TBOR; 
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h. Whether the due process, contract and other constitutional rights of 

Plaintiffs and others similarly situated have been violated by the actions of 

Defendants as described herein; 

i. Whether contingency payments to RDS for multi-jurisdictional audits 

renders all assessments, levies, and actions taken therefrom void, illegal 

and unenforceable; 

j. Whether Defendants fail to meet and comply with the statutory Bond 

Requirements; and 

k. Whether Defendants must cease such imposition, collection and receipt of 

such void taxes and return Plaintiffs and Class Members to the position 

they enjoyed prior to the illegal and unlawful conduct. 

151. Typicality (Ala.R.Civ.P.23(a)(3)): Plaintiffs’ claims are typical of the 

claims of absent members of the Class in that Plaintiffs’ claims and injuries arise out and 

relate to the same practices Plaintiffs are challenging on behalf of the Class. 

152. Adequacy of Representation (Ala.R.Civ.P.23(a)(4)): The named Plaintiffs 

will fairly and adequately represent and protect the interests of the Class.  Plaintiffs have 

no interests that are antagonistic to the absent class members.  Plaintiffs are represented 

by capable counsel that have experience in complex, class litigation. 

153. Rule 23(b)(1)(A) Class:  Class certification is appropriate under Ala. R. 

Civ. P. 23(b)(1)(A) because the prosecution of separate actions by individual members of 

the Class would create a risk of inconsistent or varying adjudications with respect to 

individual members of the class which establish incompatible standards of conduct for 

Defendants. 
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154. Rule 23(b)(2) Class:  Class certification is also appropriate under Ala. R. 

Civ. P. 23(b)(2) with respect to Plaintiffs’ demands for injunctive and declaratory relief 

against Defendants because Defendants have acted on grounds generally applicable to the 

Class as a whole, thereby making injunctive and declaratory relief appropriate. 

155. Rule 23(b)(3) Class:  Class certification is also appropriate under Ala. R. 

Civ. P. 23(b)(3) with respect to any relief that may be available to restore and make 

whole the Plaintiffs and members of the class, and because common questions of fact or 

law will predominate in determining the outcome of this litigation and because 

maintenance of the action as a class action is a superior manner in which to coordinate 

the litigation. 

COUNT ONE 
Declaratory Judgment-Unconstitutional Delegation 

 
156. Plaintiffs adopt and incorporate all previous allegations in full. 

157. As described herein, the taxing and appeal-resolution authority delegated 

to RDS under the Discovery Contract and Administrative Contract violates the Alabama 

Constitution and Plaintiffs’ right to due process on a fundamental level.  Article XI, 

Section 212 of the Alabama Constitution states clearly that “the power to levy taxes shall 

not be delegated to individuals or private corporations or associations.”  Flowing from 

this constitutional provision is the notion that inherently governmental functions, 

particularly those requiring application of tax laws and the exercise of discretion (i.e., the 

entry of tax assessments and the adjudication of administrative tax appeals), may not be 

delegated or outsourced to private firms, including those organized under foreign laws, 

like RDS.   
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158. TBOR’s provisions are consistent with this constitutional principle; 

nowhere in TBOR is a private firm authorized to engage in tax administration beyond (i) 

the mere collection of taxes determined to be due by the local taxing authority and (ii) the 

rendering of auditing and accounting support services to local taxing authorities.  TBOR 

reserves the inherently governmental aspects of tax administration to the state and local 

governments in Alabama.  The business model employed by RDS, including RDS’s 

Discovery Contract and Administration Contract, plainly violate the letter and spirit of 

TBOR by allowing a foreign limited liability company (and its numerous subcontractors 

of unknown domicile) to enter a tax assessment against, and decide the tax appeal of, 

Alabama citizens and Alabama businesses.   

159. This business model and the RDS contracts represent an unconstitutional 

delegation of authority to RDS, pitting the desire for private profits against the public 

good.  Consequently, Plaintiffs, on behalf of themselves and the putative class, request 

the Court to enter an Order declaring, on behalf of Alabama citizens and entities, that the 

RDS business model described herein, and its Discovery Contracts and Administrative 

Contracts relating thereto, violate Article IX Section 212 of the Alabama Constitution 

and the due process rights of Alabama citizens and Alabama entities. 

COUNT TWO 
Declaratory Judgment-Discovery Contract 

 
160. Plaintiffs adopt and incorporate all previous allegations in full. 

161. As previously alleged, under RDS’ Discovery Contract, Plaintiffs and 

taxpayers located within and without each Taxing Jurisdiction constitute intended third-

party beneficiaries.  
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162. RDS’ Discovery Contracts and business practices related thereto are 

violative of TBOR and related Alabama law for the reasons outlined herein, including, 

but not limited to:  

 a.  RDS’ Discovery Contracts constitute improper Bounty Hunter contracts 

that are void pursuant to TBOR; 

 b. The compensation scheme contemplated under RDS’ Discovery Contracts 

renders such contracts void pursuant to TBOR; 

 c. Under its Discovery Contracts, RDS makes illegal determinations as to 

amounts of taxes owed in violation of TBOR; 

 d. RDS improperly utilizes the Payment Letter (which constitutes the entry 

of a preliminary or final tax assessment), Application, and Hotline to 

determine and obtain amounts of taxes in violation of TBOR; 

 e. The Administrative Review and Administrative Appeal process conducted 

and/or contemplated under RDS’ Discovery Contracts is violative of 

TBOR; and 

 f. The Discovery Contract and Administration Contract together constitute a 

single “arrangement” between RDS and a Taxing Jurisdiction. 

163. Because RDS’ Discovery Contracts are void and its business practices 

related thereto are improper, RDS’ and its agents’ performance under those contracts are 

unauthorized and have resulted in invalid assessments, invalid liens, invalid levies, 

illegally collected taxes, and illegitimate administrative practices. 

164. Therefore Plaintiffs, on behalf of themselves and the putative class, 

request the Court enter an Order declaring, on behalf of all Alabama citizens and entities, 
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that RDS’ Discovery Contracts and arrangements are void and unenforceable pursuant to 

TBOR, that Defendants’ practices conducted in relation to its Discovery Contracts are 

common, uniform, improper, and violative of TBOR and related Alabama law as alleged 

in this Complaint, and determine and declare that any and all tax assessments, liens, 

levies, and collections performed in relation to Defendants’ Discovery Contracts are 

invalid, void, and constitute unlawful takings.  

COUNT THREE 
Declaratory Judgment - Administrative Contract 

 
165. Plaintiffs adopt and incorporate all previous allegations in full. 

166. As previously alleged, under the Administrative Contract, Plaintiffs and 

taxpayers located within and without each Taxing Jurisdiction constitute intended third-

party beneficiaries.  

167. RDS’ Administrative Contracts and business practices related thereto are 

violative of TBOR and related Alabama law for the reasons previously outlined herein, 

including, but not limited to: 

 a.  RDS’ Administrative Contracts constitute improper Bounty Hunter 

contracts that are void pursuant to TBOR; 

 b. The compensation scheme contemplated under RDS’ Administrative 

Contracts renders such contracts void pursuant to TBOR; 

 c. Under its Administrative Contracts, RDS makes illegal determinations as 

to amounts of taxes owed in violation of TBOR; 

 d. RDS improperly utilizes its invoices (which constitute the entry of a 

preliminary or final tax assessment) to determine and obtain amounts of 

taxes in violation of TBOR; 
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 e. The Administrative Review and Administrative Appeal process conducted 

and/or contemplated under RDS’ Administrative Contracts is violative of 

TBOR; and 

 f. The Discovery Contract and Administration Contract together constitute a 

single “arrangement” between RDS and a Taxing Jurisdiction. 

168. Because RDS’ Administrative Contracts are void and its business 

practices related thereto are improper, RDS’ and its agents’ performance under those 

contracts are unauthorized and have resulted in invalid assessments, invalid liens, invalid 

levies, illegally collected taxes and illegitimate administrative practices. 

169. Therefore, Plaintiffs, on behalf of themselves and the putative class, 

request the Court enter an Order declaring, on behalf of all Alabama citizens and entities, 

that RDS’s Administrative Contracts and arrangements are void and unenforceable 

pursuant to TBOR, that Defendants’ practices conducted in relation to its Administrative 

Contracts are common, uniform, improper, and violative of TBOR and related Alabama 

law as alleged in this Complaint, and determine and declare that any and all tax 

assessments, liens, levies, and collections performed in relation to Defendants’ 

Administrative Contracts are invalid, void, and constitute unlawful takings.   

COUNT FOUR 
Declaratory Judgment - Prohibited Compensation 

 
170. Plaintiffs adopt and incorporate all previous allegations in full. 

171. As previously alleged, RDS’ Discovery and Administrative Contracts are 

void and violative of TBOR because RDS and its agents or employees receive fees that 

are contingent upon, or related to, the amount of taxes assessed or collected from 

taxpayers.  Further, RDS’ Discovery and Administrative Contracts formulate the basis for 



 55 

the payment of Prohibited Compensation in violation of TBOR.  As alleged herein, RDS 

routinely compensates employees, including Discovery Analysts, hearing officers and 

auditors, through incentive bonuses in clear violation of TBOR. 

172. Therefore Plaintiffs, on behalf of themselves and the putative class, 

request that the Court enter an Order declaring, on behalf of all Alabama citizens and 

entities, that RDS’ compensation scheme to itself and to its employees or agents is 

violative of TBOR and related Alabama law, that such arrangements and business 

practices are void and unenforceable under TBOR, and determine and declare that any 

and all tax assessments, liens, levies, and collections performed by Defendants are 

invalid, void, and constitute unlawful takings. 

COUNT FIVE 
Declaratory Judgment - Bond Requirements 

 
173. Plaintiffs adopt and incorporate all previous allegations in full. 

174. As previously outlined herein, TBOR establishes requirements for Private 

Firms to follow with respect to bonding.   

175. As previously alleged herein, RDS has violated the Bond Requirements by 

failing and/or refusing to obtain fidelity and faithful performance bonds for each of their 

examiners as required under TBOR.   

176. Therefore Plaintiffs, on behalf of themselves and the putative class, 

request the Court enter an Order declaring, on behalf of all Alabama citizens and entities, 

that RDS has failed to meet or comply with the Bond Requirements of TBOR and that, in 

accordance with TBOR, RDS’ Discovery Contracts and Administrative Contracts are 

void and deemed terminated as of the date RDS first utilized an un-bonded examiner; that 
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all assessments made pursuant to such contracts, arrangements or practices are void; and 

that RDS forfeits its license for a period of six (6) months for each violation. 

 
COUNT SIX 

Injunctive Relief 
 

177. Plaintiffs adopt and incorporate all previous allegations in full. 

178. Plaintiffs, on behalf of themselves and the putative class, seek injunctive 

relief enjoining RDS, the Named Government Defendants and the Taxing Authority 

Defendant Class from engaging in any conduct that is declared by this Court, or that it 

otherwise found to be, violative of TBOR, the Alabama Constitution, or controlling 

statutory law in Alabama.  Additionally, Plaintiffs, on behalf of themselves and that 

putative class, seek injunctive relief: (A) enjoining all Defendants from engaging in any 

further conduct that is declared by this Court, or that is otherwise found to be, improper, 

illegal, or violative of TBOR, the Alabama Constitution, or related statutory law in 

Alabama; (B) invalidating and removing all liens against real and personal property of 

Plaintiffs and taxpayers imposed by Defendants where such liens are declared by this 

Court, or that are otherwise found to be, improper, illegal, or violative of TBOR, the 

Alabama Constitution, or related statutory law in Alabama; (C) returning all real and 

personal property of Plaintiffs and taxpayers seized, controlled, or in the possession of 

Defendants where such actions are declared by this Court, or that are otherwise found to 

be, improper, illegal, or violative of TBOR, the Alabama Constitution, or related 

statutory law in Alabama; (D) enjoining the Named Government Defendants and Taxing 

Authority Defendant Class from using or relying upon taxpayer information obtained, 

directly or indirectly, from RDS pursuant to the Discovery Contracts and Administration 
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Contracts that are declared void by this Court; and (E) requiring the Defendants to restore 

and replace Plaintiffs and members of the putative class to the position they were in 

before the illegal and unlawful acts complained of herein. 

COUNT SEVEN 
Violation of Due Process 

 
179. Plaintiffs adopt and incorporate all previous allegations in full. 

180. The contractual arrangements and business practices described herein 

violate Alabama law and deprive taxpayers of due process rights afforded to them under 

the Alabama Constitution.  As described in this Complaint, RDS and other Defendants 

have violated due process rights afforded to Plaintiffs and class members under the 

Alabama Constitution in the following ways: 

 a. by exercising the power to tax in contravention of Article XI Section 212 

of the Alabama Constitution; 

 b. by entering into illegal and void contractual arrangements with counties 

and municipalities;  

 c. by entering invalid assessments of tax; 

 d. by conducting illegitimate Administrative Reviews; 

 e. by denying taxpayers of their rights to Administrative Appeals; 

 f. by misleading taxpayers into believing the only forum for an appeal of a 

final assessment is to circuit court; 

 g. by receiving fees that are contingent upon, or related to, the amount of 

taxes assessed or collected from taxpayers;  

 h. by compensating employees through incentive bonuses barred by TBOR; 
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 i. by failing or refusing to obtain fidelity and faithful performance bonds for 

each RDS examiner as required by TBOR; 

 j. by unlawfully converting taxpayer property through illegitimate 

assessments and collections; 

 k. by unlawfully seizing, taking and impairing a taxpayer’s property without 

due process, and slandering the title to such property, through liens and 

subsequent levy without authority; 

 l. by applying a nonexistent and unduly burdensome standard of review to 

taxpayers during Administrative Reviews; and  

 m. by committing other wrongful acts.   

181. As a result of Defendants’ violation of Plaintiffs’ due process rights, 

Plaintiffs and class members seek any and all available relief and remedies. 

COUNT EIGHT 
Breach of Contract 

 
182. Plaintiffs adopt and incorporate all previous allegations in full. 

183. Assuming arguendo that the Discovery Contracts and Administration 

Contracts are not void, Defendants have breached those contracts. 

184. As previously alleged, under the Discovery Contracts and Administration 

Contracts, Plaintiffs and taxpayers located within and without each Taxing Jurisdiction 

constitute intended third-party beneficiaries.  

185. As a result of Defendants’ systematic and widespread breach of these 

contracts, as set forth and outlined in this Complaint, Plaintiffs have been damaged. 

186. Plaintiffs and class members seek any and all available relief and remedies 

for Defendants’ improper practices. 
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COUNT NINE 
Slander of Title 

 
187. Plaintiffs adopt and incorporate all previous allegations in full. 

188. Through their systematic, widespread, and illegal practices and violations 

of TBOR and other Alabama laws, Defendants have issued invalid tax assessments and 

have attached, with malicious intent, improper liens to real and personal property owned 

by Plaintiffs and other class members to which Defendants have no colorable claim. 

189. As a result of Defendants’ illegal actions, Defendants have slandered the 

title to real and personal property owned by Plaintiffs and other Class members.  Such 

conduct occurred after the time period for administrative appeals had expired, so 

Plaintiffs and members of the class have no opportunity to challenge or seek redress 

administratively, for the illegal collection activities challenged herein. 

190. As a result of Defendants’ slander of title, Plaintiffs and class members 

seek any and all available compensatory damages, including a disgorgement of all 

monies improperly assessed and collected, as well as such additional amounts as may be 

necessary to compensate victims of Defendants’ improper practices. 

PRAYER FOR RELIEF 

 WHEREFORE, Plaintiffs pray as follows: 

 A. That this Honorable Court determine that this action may be maintained as 

a class action under Rule 23 of the Alabama Rules of Civil Procedure; 

 B. That this Honorable Court determine that a Taxing Authority Defendant 

Class can be maintained in this action; 
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 C. That judgment be entered for Plaintiffs and members of the Class against 

Defendants for wrongful conduct and violations of Alabama as requested in this 

Complaint; 

 D. That the Court award injunctive relief against Defendants in the form 

requested in this Complaint; 

 E. That the Plaintiffs and the Class be awarded compensatory and punitive 

damages as may be appropriate and recoverable;  

 F. That attorneys for Plaintiffs be awarded attorney’s fees and that Plaintiffs 

be awarded court costs; and  

 G. That the Plaintiffs and members of the Class have such other, further or 

different relief, including interest, as the case may require and the Court may deem just 

and proper under the circumstances.    

PLAINTIFFS DEMAND TRIAL BY STRUCK JURY 

 
 
       /s/ Charles A. McCallum, III                                          
       Charles A. McCallum, III 
 
OF COUNSEL: 
R. Brent Irby 
McCallum, Hoaglund, Cook & Irby, LLP 
905 Montgomery Highway, Suite 201 
Vestavia Hills, Alabama 35216 
Telephone: (205)824-7767 
Facsimile: (205)824-7768 
Email: cmccallum@mhcilaw.com and birby@mhcilaw.com 
 
OF COUNSEL: 
M. Dale Marsh 
Marsh, Cotter & Stewart, LLP 
Post Office Box 310910 
Enterprise, Alabama 36331 
 

mailto:cmccallum@mhcilaw.com�
mailto:birby@mhcilaw.com�
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CERTIFICATE OF SERVICE 
 
 This is to certify that on January 31, 2011, a true and correct copy of the 
foregoing was filed with the Clerk of the Court using the CM/ECF system, which 
automatically notifies counsel as follows: 
 
Robert H. Rutherford 
John R. Chiles 
R. Frank Springfield 
Zachary D. Miller 
Burr & Forman, LLP 
420 North 20th Street, Suite 3400 
Birmingham, Alabama 35203 
Telephone: (205)251-3000 
Facsimile: (205)458-5100 
Email: robert.rutherford@burr.com 
jchiles@burr.com  
fspringf@burr.com  
zmiller@burr.com  
Attorneys for Defendants PRA Government Services, LLC 
 
Carla Cole Gilmore 
Simeon Franklin Penton, II 
Kaufman, Gilpin, McKenzie, Thomas, Weiss, P.C. 
Lakeview Center, Suite 300 
2600 East Chase Lane 
Montgomery, Alabama 36117 
Telephone: (334)244-1111 
Facsimile: (334)244-1969 
Email: cgilmore@kgmlegal.com 
spenton@kgmlegal.com  
Attorneys for Defendant C2C Resources, LLC 
 
PLEASE SERVE ADDITIONAL DEFENDANTS VIA CERTIFIED MAIL/ 
RETURN RECEIPT REQUESTED AS FOLLOWS: 
 
City of Arab 
c/o City Clerk 
740 North Main Street 
Arab, Alabama  35016 
 
City of Warrior 
c/o City Clerk 
215 Main Street North 
Warrior, Alabama  35180 
 

mailto:robert.rutherford@burr.com�
mailto:jchiles@burr.com�
mailto:fspringf@burr.com�
mailto:zmiller@burr.com�
mailto:cgilmore@kgmlegal.com�
mailto:spenton@kgmlegal.com�
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Blount County 
c/o County Clerk 
220 2nd Avenue East 
Oneonta, Alabama  35121 
 
Limestone County 
c/o County Clerk 
200 Washington Street W. 
Athens, Alabama  35611 
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